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ABSTRACT

Legal certainty is an essential prerequisite for individuals' autonomy, as
lack of certainty prevents the planning of future activities and making
rational decisions. As other key legal principles, it comprises an axiologi-
cal quality which influences the interpretation of legal rules and the ap-
plication of statutory laws. Thus, it should be adhered to by all branches
of state power. Its objective is to promote several values that are all im-
portant for the protection of human rights: the rule of law, protection
of legitimate expectations, general trust in law, prevention of arbitrary
decision-making, inadmissibility of retroactivity. However, in some legal
systems, the concept of legal certainty is slightly different. These differ-
ences also influence the extent and limits of legal certainty as it may not
mean total rigidity and prevent necessary changes in statutory laws and
decision-making. The reasonable balance is influenced by its axiological
content. The article analyses the interpretation practice of the Czech
Constitutional Court with the aim to determine the partial values inher-
ent to the principle and categorise them according to their importance.
Several partial objectives were determined by qualitative analysis. The
quantitative analysis indicates that the key partial objectives include pro-
tection of the values comprising a general trust in the law, individuals’
legitimate expectations, and a certain degree of predictability of laws,
administrative practice and courts’ decisions (uniformity, transparency,
internal consistency and stability). Having identified these values, further
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research may be conducted as to how and to what extent expectations
should be upheld.

Keywords: good governance, legal certainty, legitimate expectations, misuse of
power, public administration, rule of law

JEL: K40, K38

1 Introduction

All individuals need to be able to plan their future lives, careers, trade and
other dealings. Planning ahead with a reasonable degree of certainty what
consequences will be induced by a specific action is an essential prerequisite
for being autonomous.? This is a generally accepted explanation why expec-
tations created by the legislator, courts and administrative bodies when de-
ciding, providing representations or drafting policies that affect large groups
need to be protected (Schenberg, p. 12).

A certain level of constancy of law, court decisions and administrative prac-
tice is thus essential and protected by democratic states governed by the rule
of law principle; legal certainty being one of the key partial principles of it.
However, there needs to be enough room for necessary changes of law and
decision-making practice reflecting overriding public interests and societal
changes. In recent decades there has been much pressure that the law be
more ‘flexible’ and allow for more extensive discretion due to rapid social,
economic and technological change. is There is a risk that excessive flexibility
might end in undesirable degree of discretion and a corresponding lack of
transparency and accountability (Fenwick, Siems and Wrbka, p. 18). Thus, the
interests of individuals regarding their expectations via the state bodies have
to be balanced with the interests of larger groups.

The essential legal principles are characterized by a higher degree of general-
ity, stability, permanence, and the impossibility of denying them in statutory
laws. All the legal principles when applied need to be balanced and applied
in individual cases on the basis of factual circumstances which are found by
the court or the administrative authority in detail and with a certainty beyond
any reasonable doubts. Moreover, the court or administrative body should be
capable of a telelogical interpretation of the legal rule which in case of a legal
principle means that they need to understand its nature and the partial val-

2 According to Raz “"Autonomy is an ideal of self-creation, or self-authorship; it consists in an
agent’s successful pursuit of willingly embraced, valuable options, where the agent's activities
are not dominated by worries about mere survival. Autonomy in its primary sense is to be
understood as the actual living of an autonomous life; autonomy in its secondary sense is to
be understood as the capacity to live autonomously. To be autonomous, agents have to meet
three conditions: they must possess certain mental capacities, they must have an adequate
range of valuable options, and they must enjoy independence from coercion and manipula-
tion. Autonomy should be distinguished from self-realization, as autonomous persons may
choose not to realize their capacities. Autonomy itself, in an environment that supports au-
tonomy, is not similarly optional, as living autonomously is the only way of flourishing within
an autonomy-supporting environment.” (Raz, p. 369)
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ues and objectives it intends to promote. The balancing of principles entails
choice of such solution that preserves to the utmost extent the protected
values contained in the priciples and the value which is of a higher importance
should finally prevail.

Itis also true, that these principles reflect values which are to be protected. As
the principles are more general and should serve as means of interpretation,
guidance for discretion and last resort when the statutory laws keep silent on
a specific matter, we may insist that the requirement to reflect values shared
in the society is even more pronounced compared to the “ordinary” statutory
rules. Gardner explains that: “That we have, in law, a specific social technique for
subjecting human conduct to the governance of rules likewise doesn’t suggest
that subjecting human conduct to the governance of rules is anything more
than a technique available to serve some further purpose or purposes (Gard-
ner, p. 207). Presenting ‘playing by the rules’ as itself the purpose is mistaking
the means for the end, a classic legalist mistake. ... the rule of law cannot be
interpreted this way (as a matter of everyone’s being guided by the law) except
at the price of no longer qualifying as a valid moral ideal” (Gardner, p. 213).

The article aims to find these purposes and thus explanation why expecta-
tions should be protected through analysis of the partial values protected by
the principale of legal certainty. The research being restricted to the Czech
law, partial values protected by this principle are examined in the relevant
case law of the Czech Constitutional Court. Knowing the most important val-
ues should help to open a further discussion and a follow-up research that
would explore the question to what extent and under what circumstances
the expectations should be protected, i.e. where is the balance between the
individuals’ interest in constancy of law and the public interest in departures
from existing policy that may appear necessary to reflect the social develop-
ments. This idea of a follow-up research is supported also in recent literature:
“...the role and design of legal certainty is likely to grow in importance in the
future. In order to address the variations in the meaning, possibility and desir-
ability of legal certainty, a future research agenda could specifically explore
the relationship between legal certainty and other phenomena. To some ex-
tent, this issue has always been a concern for the notion of legal certainty,
as itis clear that the benefits of legal certainty need to be balanced with the
benefits of a law that is sufficiently flexible in order to be respond to chang-
ing circumstances. Thus, the relationship between legal certainty and flexibil-
ity (or adaptablity) of the law has always been an important one” (Fenwick,
Siems and Wrbka, p. 26).

According to Article 1 par. 1 of the Czech Constitution, the Czech Republic is
a democratic state governed by the rule of law, founded on respect for the
rights and freedoms of man and of citizens. Rule of law is a broad umbrella
principle, which encompasses other partial principles (Hoffman, p. 149). The
principle of legal certainty comprising protection of legitimate expectations
is seen as one aspect of the Rule of law. The precedence of the citizen (Fun-
damental human rights and freedoms) over the state emanates from the rule
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of law principle. Thus, in exercising their powers, public authorities need to
recognize these absolute values of the individual. The emphasis on the values
of human rights and their protection overcomes the original purely formal
understanding of the rule of law based on legalism and positivism and is the
cornerstone of the substantive rule of law concept.? Thus, the Rule of law
theory in its substantive concept proceeds from human rights protection and
the autonomy of individuals (Craig, 1997, p. 95). To be autonomous, it is nec-
essary to foresee actions and plan ahead with some degree of certainty. “The
principle of legal certainty is very important. It means that legal measures and
legal rules must be clear and consistently applied and that the state action
must be sufficiently defined in order to remain predictable. According to the
principle of trust, legitimate expectations are protected. If the state has cre-
ated a specific situation and a person has acted on the reasonable assumption
that this situation will remain unchanged, then he or she can rely on that as-
sumption” (Addink, 2019, p. 78).

The requirement of adherence to the principle of legal certainty applies to all
branches of state power - the legislative, executive and judicial. First, predict-
ability of applicable statutory laws is an important part of the principle of le-
gal certainty. In order for law to fulfil its regulatory function, citizens affected
by legal regulation must have the opportunity to become acquainted with
legal norms in advance, to understand them and to understand what the con-
sequences of their misconduct could be. Therefore, it must be properly and
officially published, comprehensible, and internally indisputable. At the same
time, the law must not have a retroactive effect. The principle of legal cer-
tainty means that the legal order is essentially permanent. It may be amended
only by legal means and procedures. Moreover, the person affected by legal
rules should be able to rely on the legal rules. Thus, he or she must be able to
get acquainted with legal requirements in advance and understand what the
consequences of his or her behaviour will be. It may be summarised that there
is“...the publicinterest in clear, equal, and foreseeable rules of law which en-
able those who are subject to them to order their behaviour in such a manner
as to avoid legal conflict or to make clear predictions of their chances in liti-
gation” (Neuhaus, p. 795). Barber argues that the legislators should not only
produce stable and prospective laws, they must also “...consider the ability of
the citizens to understand and make use of the rules” (Barber, p. 485). Thus,
he argues, there is a social dimension in the rule of law concept demanding
easy and cheap access to courts and state funded education. Uneducated
people can not exercise their rights as they do not know, what these are. “A

3 Gardner explains further that “The word ‘substantive’ has to be put in front of ‘aims of legal
rules’ only as a way of alerting us to the fact that the means—end distinction is another one
with a shifting baseline. All means are capable of serving as subsidiary ends, as intermediate
destinations on the way to our destination. That the law lives up to its internal morality may,
of course, be treated as a subsidiary end, and in that sense an ideal for law. But Fuller is warn-
ing us (again) not to fall into the legalistic trap, not to mistake the subsidiary end for the end
to which it is subsidiary, not to think that we need have no aims for legal systems other than
that they conform to the rule of law. Law's inner morality is only the morality of how, not the
morality of why. If there were no external morality applicable to law we wouldn’t have any-
thing worthwhile to do with law in the first place and there wouldn’t be any intelligible role
for an internal morality of law” (Gardner, p. 206).
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legal system requires some level of material well/baing if the purported laws
are to prove effective” (Barber, p. 483).

Further, the requirement of legitimate expectations, which affects the deci-
sion-making of administrative bodies and courts, whose decisions should be,
in principle, foreseeable and at the same time ensure equal access to litigants,
must be met. In administrative law the importance of certainty is increased
due to discretionary powers vested in public authorities. Individuals cannot
easily predict how these discretionary powers will be exercised because of
indeterminate language of laws and informal working rules and other con-
straints (Schgnberg, p. 13). Czech law enshrines explicitly the binding nature
of the principle of legal certainty in administrative proceedings in Sec. 2 par.
4 of the Act No. 500/2004 Sb., Code of Administrative Procedure, as amend-
ed, which stipulates that: “An administrative authority shall care to ensure
that the adopted solution be consistent with the public interest and that it
respected the circumstances of the particular case and that no reasonable
discrepancies arose in respect of decisions on cases of identical or similar mer-
it.” Legitimate expectations are stressed. The Supreme Administrative Court
elaborates the principle in detail in its case law stressing the fact that admin-
istrative bodies are bound by their own established administrative practice,
consistent interpretation of procedural and substantive legal rules, publicly
declared policy within the limits of administrative discretion, an internal in-
terpretation or application directive, and the binding nature of a specific and
qualified assurance on a right or procedural practice provided by the adminis-
trative body to the addressee.*

There are many influences that have combined into the requirement of
certainty and predictability. They are among others the practical interest in
peace and quiet, economic interests (conservatism, protection of vested in-
terests), devotion to custom and also such which are not certainly not praise-
worthy as judicial abhorrence of responsibility (the same applies to adminis-
trative decision-making) (Wade, p. 195). Further partial values and goals may
be identified such as fairness in public administration, reliance and trust in
government, equality, and autonomy connected to the ability to plan one's
life (Craig, 2012, pp. 680-681). According to legal theory, all these partial prin-
ciples may be considered as sub-principles of the principle of legal certainty.
However, they may differ in individual legal systems, as the precise content
of the principle varies (Craig, 2012, p. 679). This article analyses the practice
of the Czech Constitutional Court (hereinafter also only the “CC") and its rele-
vant case law with the aim to determine the partial objectives of the principle
of legal certainty in the Czech legal system and categorise them according to
the importance attributed to them by the CC.

4 Most recently, the Supreme administrative court links legal certainty and protection of legit-
imate expectations in administrative decision-making this way e.g. in its judgment No. 9 As
65/2020 of 12 May 2020.
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2 Methods

As other key priciples of law the principle of legal certainty comprises an axi-
ological quality which influences interpretation of legal rules and application
of statutory laws. To find this axiological quality, the values inherent to the
principle, and the exact purport of thereof, we will follow up on the quali-
tative analysis of the case law of the CC. The purpose of this analysis is to
determine how the CC interprets this principle in its decisions, i.e. what are
the main values deemed to be protected by insisting on application of this
principle by all branches of the state power. Thus, the main research question
is what values are meant to be protected by the principle of legal certainty
as one of the key sub-principles of the rule of law according to theinterpreta-
tion of the CC, and whether any of these values are of a higher importance.
The hypothesis grounded on the literature research mentioned above is that
there will be several objectives and values including predictability, protection
of legitimate expectations, and prevention of arbitrary decision-making. The
second hypothesis is that we will find further partial values.

First, qualitative research of relevant decisions related to the principle of le-
gal certainty was carried out in order to identify the key partial principles and
protected values. Several different methods were applied as relevant. First,
a comprehensive overview of the principle of legal certainty was performed
through literature review and using normative-analytical method. With sys-
tematic approach, the authors analysed relevant case law of the Czech CC
providing interpretation of statutory law rules and legal argumentation using
this principle. The sample of the decisions was studied using analogy, com-
parative method and inductive reasoning. Finally, a synthesis of the findings
was carried out, depicting the most common partial values repeatedly occur-
ring in the studied case law.

Further, quantitative analysis followeds to ascertain which of the partial val-
ues found in the qualitative analysis repeat more often and thus may be iden-
tified as the most crucial and more important. In the quantitative analysis the
authors examined a selected sample of 20 judgments of the CC, which should
clearly outline how the CC views the axiological content of principle of le-
gal certainty and how it treats it in its decision-making practice from 1995 to
the present time. The examined sample of decisions was selected applying a
combination of three following criteria. First, a larger sample of the case law
of the CC was provided through the NALUS® database for searching the case
law of the CC for a decisive twenty-five-year period. The first criterion for the
selection of the case law in the electronic database was the occurrence of the
principle of legal certainty (and its sub-principles) in the subject matter of the
proceedings. Hereby, about 400 decisions were selected. Further precising
criterion was the significance of these cases, which was ascertained through
the level of their further citation in more recent CC case law. The cases that
were cited later most frequently were chosen for the quantitative analysis.

5 NALUS is a database of the Constitutional Court's decisions enabling search by key words
available at https://nalus.usoud.cz.
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We assume that the more often the legal sentence used in a previous case
is cited in later cases of the same judicial body which are therefore based on
such prejudicature, the more accurate and important the judges find the pre-
vious case which they later cite.Therefore, the case law that may be consid-
ered as ground-breaking was chosen, asin the area of the CC’s findings and in-
terpretation of the principle of legal certainty, this case law can be considered
permanent and relatively strict. This sample of 15 judgements determined
by the second criterion was accompanied by further 5 more recent decisions
dating from 2015 to 2019 produced by the qualitative analysis as crucial and
proving that the approach of the CC to the given principle has not changed
fundamentally recently. We have decided to add these 5 cases as the most re-
cent decisions could not meet the requirement of numerous further citations
because of the lack of furthr newer decissions. In the conclusion the authors
compare the findings from both their qualitative and quantitative analysis
with the doctrine determined in the literature review above.

3 Results

The values of predictability of law, constant application practice and thus
protection of legitimate expectations of individuals and legal persons as de-
scribed above should be adhered to by all the three branches of state power.
Therefore, the qualitative analysis contains CC's decisions relevant to the leg-
islature, the executive power represented by administrative bodies and last
but not least the courts. The key decisions are further divided into three cat-
egories, in order not to overlook any partial value that could potentially con-
cern (or be of the utmost importance for) only one of the branches of power.

3.1 Legally Binding Rules

The Constitutional Court constantly finds that the principles of predictability
of law and legitimate expectations are inextricably linked to the principle of
legal certainty. In the most general sense the Court summarized the substan-
tial core requirement as follows: “The obligations and promises that the state
makes to individuals should be kept (principle of legitimate expectations)”
(Judgment of the Constitutional Court file no. Pl. US 12/14 of 16 June 2015).
Thus, aanyone who follows valid law and relies on it should not be refuted
from his expectations. An interpretation of the protection of citizens’ trust
in the law can be found, for example, in the judgment of the Constitutional
Court in file No. 1.US 520/06 of 23 January 2008 as follows: “The nature of
the material rule of law then also radiates the maximum associated with it,
according to which, if someone acts in (legitimate) trust in any Act (or in legal
rulesin general), he should not be disappointed in this trust.”

The issue of riders® is one of the areas covered mostly by the case law con-
cerning principle of legal certainty in the field of legislature. Riders might

6 A rider is an amendment to the bill, which is currently being discussed in parliament, with
little connection to the subject-matter of the discussed bill. Legislators sometimes seize the
opportunity to further their political agendas as a rider not always related to the subject mat-
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be breaching the principle of legitimate expectations fundamentally when
the legislators approve provisions that have no or little connection with the
content of the bill. Often, were these proposed amendments discussed sepa-
rately, they would probably not be accepted. In connection with their contro-
versy, the CCin its decision file no. Pl. US 77/06 of 15 February 2007 declared
riders to be in breach with the Constitution. The Constitutional Court argued
that: “The requirement of predictability of a law as part of the rule of law
ceases to be fulfilled when an amendment to a law is part of another law in a
formal sense, the content of which has nothing to do with the amended law.
Orientation of the addressee of a legal norm in the legal system becomes
completely impossible without the use of information technology devices...
At the same time, it is clear that without the possibility of using these systems,
it is no longer possible to learn the legal system of the Czech Republic. Thus,
the application of the general legal principle, according to which ignorance
of the law does not excuse anyone becomes rather problematic. Therefore,
the statutory laws become completely unpredictable for their addressees. Al-
though the mentioned principle is a necessary condition for the effectiveness
of any system of valid law, it cannot be interpreted only to the detriment of
the addressees of the law, but also as a duty of public power to make the law
recognizable.”

The inadmissibility of the retroactive effect of legal norms is another impor-
tant value protected by the principle of legal certainty. The CCin its key deci-
sion file no. IV. US 215/94 of 8 June 1995 emphasized that: “Part of the legal
certainty is also the prohibition of retroactivity of legal norms, their retroac-
tive interpretation... Therefore, if someone acts in trust in a law, he should
not be disappointed in that trust.” Further, in its decision file no. PL. US 33/01
of 12 March 2002, the CC explained the reasons of inadmissibility of retroac-
tivity as follows: “The emphasis placed on the prohibition of retroactive effect
of legal norms as one of the basic elements of the rule of law stems from the
requirement of legal certainty. The prohibition of retroactivity consists in the
fact that, according to the current legal norm, it is in principle not possible
to assess human behavior, legal facts or legal relationships that took place
before the legal norm came into force. The prohibition of retroactive effect
of legal rules is based on the principle that everyone must be able to know
which conduct is prohibited in order to be held liable for breaches of the pro-
hibition.”

Legal theory and practice distinguish between true and false retroactivity.
The essence of true retroactive effect is that according to a certain current
legal norm, it is possible to assess legal facts or legal relationships that took
place before the legal norm came into force, i.e. that the new legal norm may
change the legal consequences which, according to the law, occurred before
the date of its entry into force. For false retroactivity, legal relationships es-
tablished under the old law are governed by that law until the new law comes

ter of the bill. A rider may be attached to a bill in an attempt to sneak through a measure that
would not attract majority support proposed by itself. Sometimes, too, a bill's opponents may
attempt to defeat it by adding a controversial rider.
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into force, but then governed by that new law. “Creation of a legal relation-
ship existing before the entry into force of the new legislation is governed by
the original legislation. However, the legal claims arising from such relation-
ship are governed by the original legislation only until it is repealed. Since
then they are governed by the new legal rules. In general, in cases of conflict
between the old and the new legal norm, false retroactivity will be used” (De-
cision of the Constitutional Court file no. PL. US 33/01 of 12 March 2002).

Exceptions from the general rule prohibiting retroactivity, are not rare (Con-
stitutional Court decision file no. PL. US 21/96 of 4 February 1997). While true
retroactivity is generally considered to be inacceptable, false retroactivity is
generally tolerated. There are exceptions from both eventualities”. However,
the prohibition of retroactivity can be waived only in exceptional cases, and
only by a positive provision. In its decision file no. Ill. US 3221/11 of 12 De-
cember 2013 the CC found that there is a difference between the exercise of
power by the legislator and the judiciary: “The given rule applies in principle
to every act of public power, i.e. also to acts of legislative and judicial power.
Still, the question arises whether the rules, which apply in relation to the activ-
ity of the legislator, can be applied to a judicial finding of law. This question
should be answered in the negative for the following reasons. The legisla-
tor consists of generally valid, inter omnes and forward-looking rules, which
are officially published and have a clearly defined validity and effectiveness.
The duty of the legislator is to address whether and how to protect the ad-
dressee’s confidence in the previous legal situation... Still, a judicial finding
of a law cannot (usually) be considered as drafting legislation, but (only) as
its interpretation and clarification, with inter partes effects, especially then,
by its very nature, this seems “retroactive”, as the court assesses (usually) the
conduct that has taken place in the past. Justice, as a “finding” institution,
therefore interprets the law (within its limits), which applies “from the begin-
ning” and usually finds its application (as a law in the material sense) in other
cases, the factual basis of which also lies in the past...” However, if the courts
adopt an interpretation which is retroactive in the form of true retroactivity,
they violate the principles of legal certainty and the citizen’s trust in the law,
which are integral parts of the attributes of the rule of law (Constitutional
Court decision file no. I. US 344/04 of 15 December 2004).

7 Inits recent decision of file no. PL. US 5/19 of 1 October 2019 the Constitutional Court found
false retroactivity in breach of the principle of legitimate expectations in the case of addition-
al taxation of church restitutions It was agreed in the agreements based on statutory stipula-
tions and signed by the government and individual churches that the financial compensation
in the amount stipulated by law and in the contract (valorized) will be paid in thirty annual
installments, and that the once-established legal right to the payment of the full financial
compensation does not entitle the future legislator to unilaterally reduce it in any way. The
Court summarized that: “By the contested legislation, the legislator ... decided on the de
facto reduction of financial compensation, the full amount of which gave rise to legal rights
and legitimate expectations for churches and religious societies at the time of concluding
settlement agreements. The additional reduction in financial compensation for the injustices
caused by the criminal communist regime goes against the basic principles of the democratic
rule of law.
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3.2 Administrative Bodies Application Practice

However, the principle of legal certainty in the sense of the necessary predict-
ability of the consequences of a legal regulation and claims to its certainty
and comprehensibility cannot be limited to the text of the legal regulation
itself.® Subsequent interpretation by an administrative body or in court de-
cision-making,® leads to a further completion of the legal rule. This further
completion of a legal rule requires that the administrative bodies accompany
their decisions with due reasoning, with a clear explanation of interpretative
methods used.

The predictability of the outcome of administrative procedure co-guarantees
legal certainty and ensures general confidence in the law.™ Foreseeable be-
haviour of administrative bodies in accordance with effective statutory laws
also excludes possible arbitrariness. “The principle of legal certainty must
then be combined with the prohibition of arbitrary decisions, so that the dis-
cretion of public authorities is limited by procedures to prevent abuse of that
discretion...” (Decision of the Constitutional Court file no. PL. US 12/14 of 16
June 2015). Further, only well-reasoned decisions limit the scope for possible
arbitrariness and ensure a similar assessment of similar cases. “This require-
mentis all the more urgent in a situation where the legislation on the basis of
which a decision is made is made up of only very general principles” (Decision
of the Constitutional Court file no. II. US 482/18 of 28 Nov. 2018).

Legitimate expectations of an individual must be understood as the expec-
tations of a certain action of public authorities, which will correspond to
the clear content of the legal order. Predictability of law is perceived as a
precondition for self-determination of each individual who chooses his own
destiny. Thus, each individual must be ensured protection of his expectations
and protection of confidence in predictability of law (Decision of the Consti-
tutional Court file no. I11.US 3221/11 of 12 December, 2013). Predictability is
also important for the planning of business activities and influences economic
outcome, as the recent pandemic situation has clearly revealed. “Public ad-
ministration, however, should be the guarantor of even non-economic val-
ues, especially essential democratic and human values and also sustainability”
(Fuka, 2018).

Moreover, itis not only the expectations pro futuro positive action of adminis-
trative bodies but also the expectations, that the administrative body will not
take any action at all and the individual will be left to enjoy his already gained

8 “The requirement of legal certainty affects both the creation of law (the question of stability
of law and legality of its creation) and the application of law” (Constitutional Court decision
file no. 1. US 420/09 of 3 June 2009).

9 “Stability of the legal order and legal certainty are influenced not only by the legislative activity
of the state (creation of law), but also by the activities of state bodies applying law, because
only the application and interpretation of legal norms creates public awareness of what is and
whatis not law” (Decision of the Constitutional Court file no. Il. US 1851/19 of 16 August 2019).

10 “The principle of predictability of law, as an important attribute of the rule of law, is essen-
tially related to the principle of legal certainty and is a necessary prerequisite for the general
trust of citizens in law...” (Decision of the Constitutional Court of the Czech Republic file no.
IV.US 610/06 of 22 June, 2009).
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rights. Thus, further aspect of legal certainty is the protection of rights gained
in good faith. In the decision of the CC file no. I1.US 705/06 of 14 February
2008, explains that: “The protection of conduct committed in confidence
in the law presupposes that the legal or natural person acts in confidence
not only in the text of the relevant legislation, but in particular also in the
continuous interpretation of such a regulation by public authorities, includ-
ing the practice of administrative authorities and the interpretation of law by
administrative courts. Such already completely constant administrative prac-
tice... and any subsequent decisions of administrative courts (...) and the in-
terpretation contained therein form, in a material sense, part of the relevant
interpreted legal norm, from which the protection of the addressees of legal
norms in law derives.”

In many cases, inactivity can have positive effects for the addresses of public
administration, both in terms of a lack of punishment of the perpetrator of a
minor offence, as well as the acquisition of the belief that the public adminis-
tration will tolerate or put up with a certain situation” (Skulova, p. 48).

Any individual, guided by trust in the law, should always have at least a gen-
eral idea of whether his or her behaviour is a legally permissible or prohibited
act. Nevertheless, reassessment of the interpretation by administrative au-
thorities in the unchanged state of the interpreted legal regulations is not
absolutely forbidden. Still, it may cause a serious interference with legal cer-
tainty. Intensity of this intervention must always be assessed in the light of
the specific situation. “However, a change in long-term administrative prac-
tice or case law, but in the unchanged state of the law, can only occur for seri-
ous reasons aimed at achieving a certain legally protected value; in no case,
however, may this be done arbitrarily” (Decision of the Constitutional Court
file no. IV. US 610/06 of 22 June 2009).

3.3 Courts’' Decisions and Stare Decisis Doctrine

The constant application of laws does not concern only public administration.
The courts are bound by the same requirements regardless of whether the
court decision-making has or does not have a precedent character. “The prin-
ciples of legal certainty and predictability of a court decision entitle a party
to the proceedings to assume that the court knows the law and that it will
interpret unambiguous provisions of generally binding regulations in accord-
ance with their unambiguity” (Decision of the Constitutional Court file no. I
US 3764/12 of 13 May 2014). All courts must interpret and apply a binding
provision of the law so that the legal opinion expressed by the higher court
is respected. Thus, the court must do so in a way that is in harmony with the
binding legal opinion of the superior court but also foreseeable for the par-
ticipants in the proceedings in the light of its own legal conclusions already
outspoken in the same case (Decision of the Constitutional Court file no. II. US
296/01 of 26 November 2002). However, the principle of predictability of law
and itsinterpretation does not apply only to the lower courts, on the contrary
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it applies to the entire judicial system (Decision of the Constitutional Court’s
file no. Il. US 4029/19 of 18 March 2020).

The CC expressed the reasons for stare decisis doctrine succinctly in its deci-
sion file no. Il. US 1851/19 of 16 August 2019, “... different decision-making
practice of courts on identical matters is fundamentally undesirable [...], be-
cause the substantive rule of law is built, among other things, on citizens’ trust
in the law and the rule of law.” Therefore, theoretically if a person claimed his
rights in court in a case similar to one ruled in favour of another person, he/
she should not be treated differently. If not, it would certainly indicate a vola-
tile interpretation of legal norms and thus could also jeopardize the percep-
tion of the principle of legal certainty and predictability of law (Decision of
the Constitutional Court file no. No. | US 566/07 of 5 August 2009).

Generally, in relation to the binding nature of judicial case law, an interpreta-
tion once already made, should constitute a starting point for deciding on the
following cases of the same kind, from the point of view of the principles of
legal certainty, predictability of law, protection of legitimate expectations in
law (legitimate expectations) and the principle of formal justice. Changes in
the case law of the courts are therefore acceptable only as a consequence
of natural and gradual development in society, to which the judiciary must
respond. “However, a change in judicial decision-making practice, especially in
the case of a supreme court called upon to unify the case law of lower courts,
must be approached with caution and in the assessment of individual cases
so as not to violate the above principle of predictability of judicial decision-
making and denied the requirement for a fair decision in the sense of respect
for the fundamental rights of the participants in the proceedings” (Decision
of the Constitutional Court file no. Il. US 76/17 of 3 April 2018). It is further
elaborated in the decision file no. II. US 1851/19 of 16 August 2019 that “The
principle of legal certainty and also the principle of equality before the law
require that the case law of courts change under certain conditions (change
of values protected by the law, change of the societal cultural picture of the
law, changes in the structure of the legal order or changes in those compo-
nents of the legal order which are in the hierarchy of legal norms superior to
the interpreted norm, etc.), by a certain predetermined procedure.” A change
in the interpretation thus might be justified only by sufficient relevant rea-
sons substantiated by rational and more convincing arguments subsequently
found, in summary better corresponding to the legal order.

4 Discussion

It follows from the above qualitative analysis, that the principle of legal cer-
tainty including its sub-principles is considered not only by doctrine but also
by the CC to be one of the most important partial principles of the rule of
law. It is essential to observe this principle not only when drafting bills, but
also during the application procedure including the interpretation by admin-
istrative bodies and courts. As the result of the above-described qualitative
analysis, we were able to distinguish the following repeating partial values (or
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perhaps partial objectives) pursued by the principle of legal certainty accord-
ing to the CC:

Formal justice of the legal order and fair procedure carried out by admini-
strative bodies according to the effective laws,

General trust in the law and the legitimate expectations of individuals,

Certain degree of predictability of laws, administrative practice and courts’
decisions (incl. uniformity, transparency, internal consistency and stability),

Exclusion of misuse of state power and illegal conduct of public authorities

Inadmissibility of retroactivity and retroactive interpretation of legal norms
(including exceptions)

Proper formal value of laws

Prevention of and subsequent protection against arbitrary decision-ma-
king

Certain framework of conditions for changes in case law.

In order to determine which of the partial objectives the CC considers to be
the most important, frequency of their appearance in the already used sam-
ple of 20 decisions was analysed. The decisions are numbered according to
the date of their issuance.
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Table 1: Frequency of argumentation using the partial values of the principle of legal certainty analysis

Partial values protected by legal certainty/ Case

No 1 2 3 456 7 89 10 11 12 13 14 15 16 17 18 19 20 Total

Formal justice of the legal order and fair procedure
carried out by administrative bodies according to the X X X X X X X X 8
effective laws

General trust in the law and individuals’ legitimate

e pEchElons X X X X X X X X X X X X X X X X X x x 19
Certain degree of predictability of laws,
administrative practice and courts’ decisions

SN - - X X X X X X X X X X X X X X x x x 17
(uniformity, transparency, internal consistency and
stability)
Exclusion of misuse of state power and illegal .11 « 5
conduct of public authorities
Inadmissibility of retroactivity and retroactive
. . . . X X X X X X X X X 9
interpretation of legal norms (incl. exceptions)
Proper formal value of laws X X X X 4
Prevention of and subsequent protection against " « )
arbitrary decision-making
Certain framework of conditions for changes in case e « 3

law

Source: (own research of the decisions quoted below)
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The following sample of the Constitutional Court’s case law was used in the
analysis:

1

10

11

12

13

14

15

16

17

18

19

20

Decision of the Constitutional Court of the Czech Republic file no. IV. US
215/94 of June 8th, 1995.

Decision of the Constitutional Court of the Czech Republic file no. PL. US
21/96 of February 4th, 1997.

Decision of the Constitutional Court of the Czech Republic file no. PL. US
33/01 of March 12th, 2002.

Decision of the Constitutional Court of the Czech Republic file no. II. US
296/01 of November 26th, 2002.

Decision of the Constitutional Court of the Czech Republic file no. I. US
344/04 of December 15th, 2004.

Decision of the Constitutional Court of the Czech Republic file no. PL. US
77/06 of February 15th, 2007.

Decision of the Constitutional Court of the Czech Republic file no. I. US
520/06 of January 23rd, 2008.

Decision of the Constitutional Court of the Czech Republic file no. IIl. US
705/06 of February 14th, 2008.

Decision of the Constitutional Court of the Czech Republic file no. I. US
420/09 of June 3rd, 2009.

Decision of the Constitutional Court of the Czech Republic file no. IV. US
610/06 of June 22nd, 2009.

Decision of the Constitutional Court of the Czech Republic file no. I. US
566/07 of August 5th, 2009.

Decision of the Constitutional Court of the Czech Republic file no. 111.US
3221/11 of December 12th, 2013.

Decision of the Constitutional Court of the Czech Republic file no. II. US
3764/12 of May 13th, 2014.

Decision of the Constitutional Court of the Czech Republic file no. PL. US
1/14 of March 31st, 2015.

Decision of the Constitutional Court of the Czech Republic file no. PL. US
12/14 of June 16th, 2015.

Decision of the Constitutional Court of the Czech Republic file no. II. US
76/17 of April 3rd, 2018.

Decision of the Constitutional Court of the Czech Republic file no. II. US
482/18 of November 28th, 2018.

Decision of the Constitutional Court of the Czech Republic file no. II. US
1851/19 of August 16th, 2019.

Decision of the Constitutional Court of the Czech Republic file no. PL. US
5/19 of October 1st, 2019.

Decision of the Constitutional Court of the Czech Republic file no. II. US
4029/19 of March 18th, 2020.
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The table above shows that in the examined sample of case law the CC argued
by the requirement of general trust in the law and legitimate expectations as
the most important partial goal of the principle of legal certainty in 19 cases.
Thus, this partial value is seen to be of utmost importance. This finding sup-
ports the fact that the doctrine often uses legitimate expectations and legal
certainty in the same meaning. Further, in 17 cases, the CC emphasizes the
principle of predictability of law, administrative and judicial decision-making
practice which contains the requirement for their uniformity, transparency,
internal indisputability and stability. The inadmissibility of retroactivity and
retroactive interpretation of legal norms (including exceptions to the con-
tained rules) was stated by the Constitutional Court as the partial objective
of the principle of legal certainty in 9 cases. In 8 cases, the CC assigned to the
principle of legal certainty the need for formal justice of the legal order and
fair procedure of administrative bodies according to valid legislation.

The following partial objectives pursued in the principle of legal certainty were
stressed by the CC the least - to exclude possible misuse of state power and
unlawful conduct of public authorities (in 5 cases), the proper formal value of
a law (in 4 cases), ensuring a certain framework for changes in case law (in 3
cases) and the aim of prevention and subsequent protection against arbitra-
tion (in 2 cases). We believe thatin case of the misuse of power it is because of
the close relationship of the principle of legality and principle of legal certainty
in this particular value. The principle of legality is stressed by the CC as the key
aspect of rule of law, and misuse of power is closely intertwined with it. Thus,
mentioning it also together with legal certainty is not necessary, however do-
ing so, the CC only underlines its importance. The last three partial objectives,
on the other hand, seem to be supplementary to the main protected values
described above as they concern only specific cases. We may summarise, that
both hypotheses set in part 2 of the article proved to be correct.

5 Conclusion

The adherence of the state power to the principle of legal certainty is a char-
acteristic sign of the rule of law. Its fundamental attribute should be such an
arrangement of public affairs in which everyone can have confidence in the
law and is able to predict the consequences of his or her behaviour. The partial
principles and protected values are several and they may vary depending on
the legal system. Determining them may serve as a starting point for further
research of legal certainty limits as the law and decision/making practise need
to reflect societal changes and may not be rigid under all circumstances. Legal
principles are characterized by a higher degree of generality, stability, per-
manence, and the impossibility of denying them in statutory laws. Thus, the
legislator needs to adhere to the essential legal principles so that the legal or-
der stays consistent in its axiological and teleological content. The courts and
administrative bodies have to apply legal principles when deciding individual
cases with a knowledge of their nature and the partial values and objectives
they promote. The balancing of principles entails choice of such solution that
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preserves to the utmost extent the protected values contained in the princi-
ples and the value which is of a higher importance should finally prevail.

Qualitative analysis of the principle of legal certainty was performed, to un-
derstand the essence of this principle and the sub-principles belonging to it.
A selected sample of the case law of the CC for the previous twenty-five-year
period was used. This analysis clearly outlined how the CC treats this princi-
ple in its case law and what partial objectives it pursues with the principle of
legal certainty. Subsequently, a quantitative analysis of the frequency of use
of partial objectives in a narrower sample of twenty cases was performed.
This analysis has shown that the CC considers the most important partial ob-
jectives of the principle of legal certainty to be the requirement of general
public confidence in the law and the requirement of legitimate expectations
which affects the activities not only of the legislator but also of administrative
bodies and courts, whose decisions should be, in principle, foreseeable and
at the same time ensure equal access to all participants to the proceedings.
However, there are further values such as formal justice of the legal order and
fair procedure carried out by administrative bodies, prevention of and subse-
quent protection against arbitrary decision-making, and which all are closely
intertwined and show the importance of the principle in administrative de-
cision-making. These values correspond with those found by the literature
review, however they reflect specific Czech legal environment. Determining
these values may prompt further research of the balance between the prin-
ciples of legal certainty and legality, as necessary changes in administrative
policies must not be unduly fettered.
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